SAMPLE EMPLOYMENT CONTRACT
EMPLOYMENT AGREEMENT

This agreement made and entered into this ______ day of ____________, 2004, by and between the following parties:

Wondercare Eye Center, L.L.C., domiciled in Happysville, New York, herein represented by I.M. Generous, M.D., duly authorized (“Employer”)

Jane Doe, M.D., whose current address is 123 Any Street, Somewhere, CA  98765 (“Employee”)

Collectively, “the Parties” WHO ACKNOWLEDGED AND DECLARED:

WITNESSETH:


WHEREAS, Employer is a limited liability company existing and in good standing in the State of New York, involved in the practice of ophthalmology, specializing in pediatric ophthalmology and strabismus; and


WHEREAS, Employee is duly authorized and licensed to practice medicine in the State of New York and is a board-certified/eligible ophthalmologist with fellowship training in pediatric ophthalmology; and


WHEREAS, Employer desires to employ Employee, and Employee desires to render services as a professional medical employee of Employer, under the terms and conditions herein below set forth;


NOW, THEREFORE, in consideration of the premises, the parties hereby agree as follows: 

I.

INTENT OF AGREEMENT


It is the spirit and the intent of this Agreement to form an employment relationship by and between the parties, for their mutual benefit and well-being. The Agreement is at all times to be performed in good faith and within the manner normal and customary to the medical practice of ophthalmology within the community of Happysville and other such communities as may from time to time be included, performed to its highest standards.

II.

EMPLOYMENT


Employer hereby employs Employee, and Employee hereby accepts employment, upon the terms and conditions herein below set forth.

III.

TERM OF AGREEMENT


This agreement shall commence on or about August 1, 2004 and continue until termination according to provisions for termination as hereinafter provided.

IV.

SERVICES TO BE RENDERED


During the term of this Agreement, Employee shall devote her full working time, skill and experience to advancing and rendering profitable the interests of Employer, which interests shall include continuing competence of Employee in the practice of ophthalmology and certification of Employee by the American Board of Ophthalmology. Employer shall have the right to direct, control and supervise the duties and work of Employee; provided, however, that Employer shall not impose employment duties or constraints of any kind which would require Employee to violate the ethics of the medical profession or any ordinance of law.


Employee shall observe and comply with the rules, regulations, policies, and procedures as may from time to time be determined by Employer, whether such are oral or written. During employment hours, Employee shall accept and treat all patients or other so related matters assigned to her by Employer, which will include but not be limited to:

1. Determining general and specific Employee duties

2. Establishing the days and hours of Employee’s duties for practice, including the “on-call” schedule, which shall be split on a weekly basis.

3. As may be required, perform quality reviews of the services provided by staff personnel.

4. Establish billing and collection methods and procedures for all services performed by Employee.

Employee is employed pursuant to the terms of this Agreement to practice medicine on behalf of Employer. The duties of Employee shall also include but not be limited to, (a) keeping and maintaining (or causing to be kept and maintained by Employer's staff) appropriate records, reports, claims, and correspondence relating to all professional services rendered by her under this Agreement; (b) attending professional conventions and postgraduate seminars and participating in professional societies so far as is reasonable, practical and necessary to maintain levels of competency and professionalism as contemplated by this Agreement; and (c) performing all things reasonably desirable or necessary to maintain and improve her professional skills.

V.

COMPENSATION


Employer and Employee agree that Employer shall pay Employee compensation under this Employment Agreement in accordance with the following:


The following definitions shall apply for purposes of this agreement.

1. Employee’s base salary means $110,000.00 in each year of employment. This amount is paid for a full 12-month period, and the base salary will be prorated in the event any computation period is less than 12 months. Salary will be paid semi-monthly.

2. In addition to the base salary as outlined above, the Employee shall be entitled to an annual bonus as determined under the following formula:

a. 30 percent of net collections in excess of $300,000.00 attributed to Employee in each year of employment. Net collection amount will be calculated by:

      (1). Determination of total revenue received as a result of services performed by Employee in a one-year period.

      (2). Net collections equal the amount determined in (1) less the following:

             (a). Amounts charged to Employee for refunds to

                    Employee's patients during the calculation period. 

             (b). NSF checks from Employee's patients realized during the calculation period.

             (c). Collection charges applied to Employee's patients realized during the calculation period.

b. The annual bonus shall be paid no later than 31 days after the end of the one-year period to which the bonus applies.
c. Any receivable that is billed but not collected during a year of employment shall be cumulative and rollover to any additional year of employment for bonus purposes.

d. Revenues realized by Children’s Dispensary, Inc. that are paid by Employee’s patients will not be applied to calculation of Employee’s net collections. 

VI.

EMPLOYER’S AUTHORITY


Employee agrees to observe and comply with the rules and regulations of Employer with respect to the performance of her duties and agrees to carry out and perform all lawful and professionally ethical orders, directions and policies stated by Employer to her from time to time, either orally or in writing. Employee specifically understands and agrees that:

1. Employer shall have complete and final authority over the acceptance or refusal of any patient and shall have sole authority with respect to the conduct of any business or professional activities carried out by Employee;

2. Employer shall have sole authority with respect to the acceptance or refusal to accept any contractual obligations presented to Employer or to Employee;

3. Employer shall have the exclusive right to designate the individual, without regard to whether such individual is an employee of Employer or some other person, who is to perform any medical services on behalf of Employer;

4. Employer shall have complete and final authority over the amount, manner of payment and collection of any fees charged by Employer for medical services rendered or for any other services, and Employee shall have the duty to account to Employer for all fees and other collections charged by Employer for medical or other services rendered by Employee; and

5. Those patients referred directly to Employee by outside sources or patients requesting professional services of Employee shall be deemed assigned to Employee by Employer unless, in the sole judgment of Employer, it is not to the patient's interest and well-being to be so assigned.

VII.

EQUIPMENT, EXPENSES, AND BENEFITS


Employer shall arrange and have on hand such personnel, instruments, equipment and supplies as Employer may deem necessary for the successful conduct of the practice of pediatric ophthalmology and strabismus by Employee. Employer shall pay the expenses incident to the conduct of the practice of pediatric ophthalmology and strabismus on behalf of and in the name of Employer.

Employee shall also be entitled to the following additional base benefits:

1.  Health insurance coverage for Employee and spouse within reasonable guidelines set by Employer at rates that are quoted for normal risk levels.

2.  Employee will enter and participate in Employer's qualified profit-sharing plan pursuant to the terms of said plan.

3.  Malpractice insurance--claims made policy with Ophthalmic Mutual Insurance Company and participation in the New York Patient Compensation Fund. In the event of termination of this Agreement, malpractice insurance tail will be paid by whichever party terminates the Agreement.

4.  Disability insurance in the amount of $4,000.00 per month with 90-day waiting period.

5.  Membership dues for American Association for Pediatric Ophthalmology and Strabismus, American Academy of Ophthalmology, New York State Medical Society, Happy County Medical Society.

6.  Hospital staff dues

7.  Reimbursement of moving expenses up to $5,000.00 to be paid within 31 days after commencement of employment.

8.  Reimbursement of continuing medical education expenses up to $2,000.00 per year to be paid within 31 days of Employee's submission of receipts to Employer.

VIII.

EMPLOYEE ADMINISTRATIVE DUTIES

Employee shall perform the following duties as directed by Employer:

1. Perform such reasonable and necessary public relations functions as may be required by Employer in order to promote the business of Employer or to fulfill contractual obligations, explicitly or implicitly assumed under any contract; and

2. Perform such administrative duties as may be reasonable and necessary and not performed by support personnel, in order to ensure that Employer complies with all applicable federal or state regulations of the practice of medicine, or of taxation, or of regulations promulgated by any federal or state agencies which are involved with the rendition of services by Employer, and perform such administrative duties as may be assumed by Employer under various contracts or various administrative duties explicitly or implicitly assumed by Employer under such contracts.

IX.

VACATION AND MEDICAL EDUCATION


Employee shall be entitled to paid vacation time and time for attendance at continuing medical education seminars and meetings of medical associations during the term of her employment in accordance with the following schedule: 


4 weeks (20 working days) per year


These amounts shall be noncumulative.

    X.

DISABILITY


Total disability of Employee shall mean her total incapacity, physical or mental, to continue the practice of pediatric ophthalmology and strabismus at the level and workload as contemplated by the provisions of this Agreement. In the event of total disability of Employee by reason of illness or other disability for a period of time not to exceed 30 days, Employee's compensation shall continue at the regular rate for the period of any such illness or disability.

If Employee's total disability or absence from the practice of pediatric ophthalmology and strabismus continues for a period exceeding 30 consecutive days, then, unless agreed to the contrary in writing by Employer, a voluntary termination of Employee shall be deemed to have occurred as of the last day of the 30-day period.


If, during the period of Employee's total disability, which period is 30 consecutive days or less, such Employee's total disability ceases and she returns to the practice of pediatric ophthalmology and strabismus and to the performance of her duties under the terms of this Agreement, this Agreement shall continue, and Employee shall be entitled to resume her employment hereunder. After the date of her return to the full-time practice of pediatric ophthalmology and strabismus, Employee shall receive her full compensation as though she had not been totally disabled.


Partial disability of Employee shall mean her incapacity, by reason of ill health or injury, to perform her full-time services as an Employee of Employer but which does not require her complete retirement from active practice of pediatric ophthalmology and strabismus at the level and workload contemplated by the provisions of this Agreement and normally attendant to Employer's practice. In the event of the partial disability of Employee by reason of illness or other disability, Employer may determine from time to time the appropriate amount of compensation to be paid to Employee based on her productivity, and this Agreement shall be automatically amended in accordance with such determination.


When Employee’s partial disability ceases and she returns to the practice of pediatric ophthalmology and strabismus and to the performance of her duties under the terms of this Agreement, this Agreement shall continue, and Employee shall be entitled to resume her employment hereunder. After the date of her return to the full-time practice of medicine, Employee shall receive her full compensation as though she had not been partially disabled.


In the event of a disagreement between Employer and Employee as to whether Employee is totally disabled, the question shall be decided by a licensed board-certified physician who shall be appointed by Employer. The licensed board-certified physician also shall determine the date of total disability.

                XI.

TERMINATION


This Agreement shall terminate upon the occurrence of any of the following events:

1. Upon Employee’s ceasing for any reason to be duly licensed to practice medicine or qualified to conduct such profession in and by the State of New York.

2. Upon Employee's commission of a felony or misuse of a controlled substance.

3. Upon Employee’s failure to maintain appropriate hospital privileges.

4. If Employee becomes ineligible for malpractice insurance at standard premium rates.

5. In the event Employee does not maintain credentials with at least 50% of the following health care plans: Aetna, American Lifecare, Benefit Management Services, Best Care, Blue Cross PPO, Blue Cross HMO, Coventry, New York Medicaid, Medicare, United Healthcare. 

6. Upon Employee’s continuance of total disability for a period exceeding 30 days.

7. Upon the death or incapacity of Employee. In the event of Employee's death or incapacity, Employer shall pay any sums due to and owing to Employee's personal representatives, heirs or legatees.

8. If Employee commits any materially dishonest or fraudulent act in the course of her employment.

9. If Employee violates any of the material obligations of this Agreement.

10. If Employee fails to maintain certification by the American Board of Ophthalmology or becomes ineligible for certification.

11. Upon Employer's giving Employee sixty days written notice of termination, which written notice may be given without cause and at any time (except during a period when Employee is totally disabled, which eventually is governed by Article X above). Employer, in the event of such notice, shall only be obligated to continue to pay Employee the compensation due her under this Agreement up to the date of said termination.

12. Upon Employee’s giving Employer sixty days written notice of termination at any time, in which event Employer shall be obligated only to continue to pay Employee the compensation due her under the terms of this Agreement up to the date of said termination. 

XII.

MEDICAL RECORDS


Any medical records, histories, charts and the like on any patient or matters handled by Employee hereunder shall be the sole and exclusive property of Employer, subject to the rules and regulations regarding the practice of medicine and any applicable ethical rules. If, upon termination of this Agreement, any patient shall request, or if Employer nevertheless deems it appropriate, Employee shall be furnished with a copy of any appropriate medical records. The expense of duplicating such records shall be equally divided by Employee and Employer at an average price charged by commercial copy services for such duplication.

XIII.

EMPLOYER’S OPTIONS


The parties are entering into this Agreement with the intent that Employee shall be given the option to acquire an equity position in Employer's practice. Although this is the future intent of the parties, this Agreement in no way commits to such option nor does it vest Employee with any present rights or interest other than those specifically set forth herein. The employment period covered by this agreement represents a trial period for the Employee before being offered an ownership interest in the practice. Criteria against which the Employee will be judged include:

1. Commitment of Employee's time and energy to creating the practice’s success.

2. Employee's productivity, efficiency, and contributions to the practice’s bottom-line net income.

3. Employee's acceptance of the practice burdens and responsibilities as an ongoing matter.

4. Employee's interest in the practice from an entrepreneurial standpoint.

5. A clearly demonstrated ability for Employee to work together in the practice with other physicians and staff.

6. Employee's board certification by the American Board of Ophthalmology within 2 years of the commencement of this Agreement.


 In the event Employer, in its sole discretion, elects to offer to Employee an equity position the following shall occur:

At the discretion of Employer, Employer shall determine whether to offer Employee the opportunity to acquire fifty percent stock ownership and equal voting rights in Employer. Once this offer is extended to Employee, Employee shall notify Employer in writing of Employee's decision within 31 days.

If Employer determines to offer Employee stock in Employer, the value of Employer (for purposes of determining the purchase price to be paid by Employee) shall be determined in accordance with the following:

1. Employer's fixed assets in service shall be valued as follows:

a. Large ophthalmic equipment, including but not limited to, slitlamps, examining chairs and stands, autorefractor, autoperimeter, M&S Technologies visual acuity and fixation system, will be valued by appraisal done by a distributor of this equipment. Appraiser will be chosen by Employer. Employee shall have the option of engaging at her sole expense an independent appraiser.

b. All other fixed assets (furniture, computer system, fixtures, and equipment) shall be valued at the greater of (1) original cost less straight line depreciation over the life of the asset determined under generally accepted accounting principles, or (2) 20 percent of original cost.

2. Accounts receivable shall not be assigned any value for purposes of the valuation determination. Accounts receivable generated prior to commencement of a partnership agreement will be paid according to the terms of this Employment Agreement. The accounts receivable generated after the commencement of a partnership agreement will be paid according to the terms for revenue distribution in the partnership agreement.

3. Employee's acquisition of a stock interest in Employer shall also be contingent upon the following:

a. Her simultaneously acquiring a 26 percent interest in Any Street, L.L.C., which owns the land and the building in which Employer, operates its medical practice. The purchase price shall be equal to the appraisal value of the real estate assets, less all indebtedness of Any Street, L.L.C. multiplied times 26 percent. Any appraisal required for the determination of the purchase price shall be paid for by the Any Street, L.L.C., and Employee shall have the option of engaging at her sole expense, an independent appraiser. “Indebtedness of Any Street, L.L.C.” shall be defined to include such items as mortgage, taxes, water, garbage, and yard maintenance fees and any other income statement expense applicable thereto.

XIV.

RESTRICTIVE COVENANT AND NON-SOLICITATION

A. Confidentiality and Proprietary Nature of Employer’s Rights: Employee recognizes, acknowledges, and agrees that all patients, patient lists, patient charts, medical histories, computer systems or software, operating manuals, operating systems, billing or tracking systems formulated or used by Employer or other data or information of whatever nature or kind, collectively referred to as “proprietary Employer information”, related to Employer’s business, has been developed over numerous years and at great expense to Employer. All such proprietary Employer information is and shall remain the exclusive property of Employer and, in the event of termination of this Agreement for whatever reason, Employee shall have no rights to any such proprietary Employer information nor shall Employee copy, duplicate or in any way utilize such information in her subsequent medical practice. Such proprietary Employer information shall be considered Trade Secrets, and violation of this provision shall, by definition and agreement, constitute an Unfair Trade Practice under the provisions of NYSA R.S. 51:1401, et seq., and a violation of the Uniform Trade Secrets Act set forth in NYSA R.S. 51:1431, et seq.

B.  Non-solicitation: For a period of two (2) years after the termination of this        

Agreement, Employee shall not directly or indirectly solicit Employer's patients, office staff, referral sources, or contracts so long as Employer carries on its same business in the county of Happy. Subjective to the provision of XII.C, nothing contained in this provision shall in any way restrict Employee from treating former Employer patients who, on their own, elect to seek medical treatment from Employee. In such case, any applicable medical record shall be forwarded to Employee in accordance with paragraph XII above. Likewise, nothing shall restrict Employee from notifying the public, so long as such notice is done in a manner normal and customary in the medical community. 

C. Restrictive Covenant: Employee acknowledges that, in the course of being employed, she will be introduced to and have made available to her all of Employer's contacts and referring doctor relationships, ongoing patient flow, business and professional relationships, and the like. In addition, Employee agrees that termination of her employment for any reason or in any manner, followed by her practicing ophthalmology, or any of its disciplines in the same area, would cause her to take many of the sources of Employer's success with her to the ongoing Employer's detriment. Employee therefore agrees that for a period of two (2) years after termination of this Agreement, she will not:

1. Carry on or engage in the practice of ophthalmology/pediatric ophthalmology and strabismus in Happy County.

2. Carrying on or engaging in the practice of ophthalmology/pediatric ophthalmology and strabismus shall be defined as any of the following:

a. As an owner or beneficial owner of any medical practice primarily engaged in ophthalmology or having an ophthalmology department;

b. As an employee of any medical group, organization, or entity that is engaged in the practice of ophthalmology or has an ophthalmology department or division where:

i) The Employee participates or has the rights to participate in any profits or the profit-sharing plan of such group, organization, or entity in Happy County;

ii) The Employee has the right, within any defined period, to obtain an equity position in the Employer or an affiliated entity of such Employer in Happy County;

iii)
The Employee receives any benefit or compensation that could reasonably be construed to be that which would normally benefit an owner of a business in Happy County.

Any violation of the provisions of the above shall entitle Employer to injunctive relief in addition to any other remedies under the law.

XV.

MISCELLANEOUS AND SPECIAL PROVISIONS

A. Applicable Law: This Agreement is drawn to be effective in, and shall be construed in accordance with, the laws of the State of New York.

B. Amendments and Waiver: No amendment or variation of the terms of this          Agreement shall be valid unless made in writing and signed by Employee and a duly authorized representative of Employer. A waiver of any of the terms and conditions hereof shall not be construed as a general waiver by Employer, and Employer shall be free to reinstate any such term or condition, with or without notice to Employee.

C. Severability: This Agreement shall not fail, although any part, subpart or portion thereof is held or construed to be indefinite, invalid, or unenforceable. In such case, all remaining parts, subparts, or portions thereof shall be fully valid, enforceable, and binding.

D. Hold Harmless and Indemnification: The Parties, and for the purposes of this provision only, the individual doctors, reciprocally agree to hold each other free and harmless as well as indemnify and agree to defend the other against any and all claims which may result or arise out of the activities or action or a part of which the other was not actively involved. By way of illustration, any illegal, immoral, or uninsured transgression committed by a party that could subject the other party to potential liability, exposure, or litigation, shall be the sole responsibility of the transgressing party and such party shall be obligated, under the terms and conditions of this provision, to hold the other party harmless, indemnify and defend against such actions.

E. During the course of this Agreement, and in the event of the death of Dr. Generous, Employee is granted the right to continue the practice of the Employer by purchasing such from the estate of Dr. Generous. The buy-in sum shall be determined as described in paragraph XIII above.

F. Entire Agreement: This Agreement constitutes the entire Agreement between the Parties hereto and no representation, warranties or promises, unless contained herein, shall be binding upon the Parties hereto, their respective heirs and assigns. Any change or modification in the terms and conditions hereof shall be in writing and signed by both Parties with the exception that additional counties may be added to Section XIV at any time, and in the event that Employer expands to offices in additional counties.

G. Enforcement: In the event it becomes necessary to enforce any provision, part, subpart or portion of this Agreement and Employer is successful in such enforcement, Employer shall be entitled to the recovery of reasonable attorney's fees and court costs, as well as any other remedies under the law, including injunctive relief.

H. Venue: Venue for any claim or enforcement of this Agreement or any portion thereof shall be invested in and exclusive to the County of Happy, New York, wherein this Agreement was prepared, executed, and performed.

I. Declaration of Understanding: The Parties declare that they fully understand the terms and conditions of this Agreement. The Parties further declare that each has been represented by counsel and have jointly prepared, accepted, and approved of the provisions of this Agreement.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement in duplicate originals at Happy, New York, on the date first hereinabove set forth.

EMPLOYER:

BY: ______________________________    

I.M. Generous, M.D.

Duly Authorized Agent

EMPLOYEE:

_______________________________

Jane Doe, M.D.
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